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was called as a Court's witness and testified as follows: 
Ml. FENNELL: What is your full name? 

THE COURT: What's your name, Carrie? 

THE WITNESS: Carrie Belle Cummings. 


THE COURT: Carrie Belle Cunniings, fine. 

BY MR. FENNELL: 

Q How old are you? 

A Seven. 

Q Seven now? 


i 

i 

i 


: 


i 

i 


A Yes. 

I 

Q When is your birthday? 

A My birthday was September 7th. 

i 

Q Do you go to school? 


A Yes, sir. 

Q What grade are you in at school? 

A In the second grade. 

THE COURT: Second grade. 


BY MR. FENNELL: 

Q Where do you live now, Carrie Belle? 
A 1328 Columbia Road. 


Q Where do you live in that house there? Do you live in the basement, 
first floor, or the second floor? 

i 

j 

A Basement. (7) 


Q And what is your mother name? 

i 

A Agnes Hopkins. 

j 

Q Do you go to church? 

i 

A No. 

i 

I 

! 

Q Do you go to Sunday school? 

A No. | 

i 

Q Do you know who God is? 

A (No response.) 

i 

Q Carrie, do you know who God is? 

A No. 

THE COURT: Do you know it means to tell a lie, Carrie? 
(No response.) 
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BY m. FENNELL: 


(7) 


/ 

Q Do you know what happens to little girls who tell lies and don't 

*9ll the truth? 

A They go to hell. 

THE COURT: They go to hell? 

THE WITNESS: Yes. 

THE COURT: Are you going to tell the truth today? 

THE WITNESS: Yes, sir. 

THE COURT: Do you know what it means when you stand up and raise your 
right and you swear to tell the truth that you are goint to tell the truth? 
THE WITNESS: No, sir. (8) 

BIM®. FENNELL: 

Q You don’t know what that means? You never heard of God? Is that 
right, Carrie? 

A (No response.) 

Q Did you ever hear of God, Carrie? 

A (No response.) 

Q Carrie, do you know where God lives? 

A No. 

Q What is heaven? 

A (No response.) 

Q Carrie, look at me. Carrie, where is heaven? 

A (No response.) 

Q Carrie, you said that if you told a lie that you would go to hell. 

If yea tell the truth where will you go when you die? 

A (No response.) 

Q Carrie, you shake your head. Carrie, what do you mean when you shake 
your head? 

A I don’t know. 

Q You don’t ilojow? 

A No. 

MR. FENNELL: That is all I have. I don't know anything else to ask her. 
tSZ COURT: Step down. 

(The witness Carrie Belle Cummings left the stand.) (9) 

THE COURT: I can't qualify her. 

MEt. FENNELL: I would like to call her mother. 

Thereupon, 


2 


ASHES 


vm called as a witness by the United States and, being first duly sworn, 

i 

I 

was examined and testified as follows: 

! 

DIRECT EXAMINATION 

BY m. FENNELL: 

j 

Q Will you state your full name, please? 

A Agnes Hopkins. 

i 

Q Where do you live? 

A Now I live at the same place, 1328 Columbia Road, j 
THE COURT: What do you mean, "the seme place"? 


THE WITNESS: When this accident happened I was living at 1328, and I 
moved from 1328, to 1310, so I moved back from 1310 to 1328 Columbia Road. 


THE COURT: That is where you live now? 

j 

THE WITNESS: 1328 Columbia Road. 

BY Ml. FENNELL: ; 

i 

Q That is in the District of Columbia? 

i 

A Yes, sir. 

Q Are you the mother of Carrie Belle Hopkins? 

j 

A Yes, I am. 

Q How old is Carrie Belle? 

i 

A Carrie Belle is seven now. 

Q Carrie Belle Cummings, I mean? 

A She is seven now. 

! 

Q Bow old was she on June 18, 1955? 

i 

A Six. 

j 

0. What portion of 1328 Columbia Road did you occupy in June 1955? 
A You mean what apartment? ! 

i 

Q Yes. 

' i 

A The basement apartment. 

j 

Q Was Carrie Belle living with you at that time? 

i 

A Yes, she was. 

Q How many rooms did you have in that apartment? 

A I have two rooms and a kitchen and a bath. 

i 

Q And what room did Carrie Belle sleep at that time? 


A Carrie Belle and F*ed Hopkins, my little boy, both of them slept 

I 

with me in my bedroom in the back room. 


Q On the night of June 17th, 1955, did you put Cerrie Belle to (10) 

bed? 

A Yes, I did. 

Q About what time? 

A Around about 9, between 9 and 9:30. 

0. Do you know the defendant Charles Fountain? 

A Yes, 1 do* 

Q How long have you known him? 

A I have been knowing Fountain for about a year, a little more. (11) 
Q In June of 1955 where was he living? 

A He was living in the same place, 1328. 

Q What portion of the building did he occupy? 

A He occupied the little room with the studio couch in it. He slept 
on the studio couch. 

Q In your apartment? 

A In the apartment I had, but not in the same roam. 

Q How did he get from the room with the studio couch from where he 
lived to Carrie Belle? 

A When you enter into the apartment you comes in the kitchen first, 
and then there is a little room there with the studio couch and two chairs 
and end tables. That 1 s where he was sleeping at, on the studio couch. In the 
back room, that’s my bedroom. We had a bed and the vanity, not a bureau 
dresser, and some chairs and that's where we slept. 

THE COURT: Is that where you put Carrie to bed that night in the back 

room? 

THE WITNESS: Yes, sir. 

BY m. FENNELL: 

Q What divided the back room from where he was? 

A Curtains. 

Q Not a wall, curtains? 

A They have — you mean— it is divided between them, you know, (12) 
drapes between them. 

Q When you put Carrie Belle to bed at 9 o'clock on June 17th, did 
you see the defendant Fountain? 

A Yes, I seen him, but he was not in the room at that time when I put 
Carrie Belle to bed. 

THE COURT: Where was he? 

THE WI TN ESS: He was out on the front. 
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( 12 ) 


THE COURT: In front of the house? 

j 

THE WITNESS: Yes, and he was drinking, and he was raising sand. So I 

told him to go ahead. Fountain went on down the street, and he doubled around 

j 

through the back way and he came in through the back. You see, there is a 
back way that you can get into the apartment. 

THE COURT: You say he was drinking and raising — 

i 

THE WITNESS: I said he was drinking — 

i 

i 

THE COURT: And raising what? 

THE WITNESS: Raising sand* 

i 

THE COURT: What do you mean by "raising sand"? j 
THE WITNESS: Well, he was arguing, kept arguing. 

THE COURT: About what? With you? 

THE WITNESS: He kept making noise and I told him to shut up that noise. 

i 

THE COURT: What kind of noise are you talking about? 

THE WITNESS: Well, I mean like cursing and going on, that's what I (13) 

i 

am speaking about. So when then later on Charles came out on the front, he 

i 

came out on the front, he didn't have on no shirt. So I told him, I said, 
"Fountain," I said, "If you are going to bed," I said, "Go on to bed and 

i 

please shut up all of that argument." 

j 

So he kept on down the street. So later on zqy landlady — 

BY m. FENNELL: | 

Q Now wait a minute. Was he a relative of yours? 

A No, he is not. 

Q Was he paying you rent? 

i 

I 

A No, he was not. j 

Q How long had he been living there on that night? 

I 

A Well, that night Fountain had been living I would say approximately 
around two weeks. Fountain came to me and told me he got out of a job and he 

i 

was living with a friend. Of his. He got a job. He told me, he said, "Agnes, 

i 

would you mind if I stay here until Monday?” He said he was going on a new 

i 

job, "Would you mind if I stay here until Monday?" I told him yes. 

i 

MR. FENNELL: I have no further questions at this time. 

j 

THE COURT: What do you mean "at this time"? 

i 

MR. FENNELL: I would like to call a witness and establish the corpus, and 

j 

then I would like to call her back if I may. (14) 

MRS. DWYER: I will reserve cross examination until he is through examin¬ 
ing, if it is all right with the Court. 
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THE COURT: Step back in the witness roo m * 
(The witness Hopkins left the stand.) 


( 14 ) 


Thereupon, 

MINNIE REBECCA LOMAX 

was called as a witness by the United States and, being first duly sworn, was 
€- -nineu and testified as follows: 

DIRECT EXAMINATION 

BY MR. FENNELL: 

Q Would you state your full name, please? 

A Minnie Rebecca Lomax. 

Q Where do you live. Miss Lomax? 

A 1328 Columbia Road. 

Q That is in the District of Columbia? 

A Northwest. 

Q Were you living there in June of 1955? 

A Yes, I was. 

Q And did you know Carrie Belle Cummings? 

A Yes, I do. 

Q You know the defendant, Charles Fountain? 

A Know of him, yes, I do. 

Q. What portion of that building did you occupy in June, 1955? 

A I occupied the first floor just above the basement. (15) 

Q Where was your bedroom in relation to the bedroom where Carrie Belle 

Cummings- usually slept? 

A ffy bedroom is just above their room. My window is equal with them. 

Q Now directing your attention to the evening of June 17th or the 

early morning hours of June 18th, what time did you go to bed? 

A Well, I was attempting to go to bed, it must have been between 13:30 
and 1 o’clock, I imagine. 

_ i 

THE COURT: Your bedroom was just above where the child slept? 

THE WITNESS: Yes, sir, and it was very hot that night. My window was open. 
I was sitting there putting my hair up on curlers. 

THE COURT: Just answer the question. 

MR. DWYER: I can’t hear. 

THE COURT: She said the night was very hot and the windows were open and 
she was putting her hair up on curlers. 
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j 




BY VR. FENNELL: 

i 

(15) 


Q 

i 

Did you hear anything unusual at that time? j 


* 

A 

i 

Yes, I heard Carrie hay, "Fountain, you leave me alone." 


9 

Q 

i 

How long had you known Carrie? 

! 


, 

A 

i 

1 

Oh, I had known Carrie since April, I believe it was. 



Q 

You heard her voice many times? 

(16) 

* 

A 

Yes. 

} 


. 

Q 

Did you recognize her voice? 

1 


** 

A 

Oh, yes, I did, sure. 

i 


* 

Q 

i 

What else did you hear besides, "Fountain, leave me alone”? 



A 

She kept calling her mother, "Mama, mama, mama," and I heard her 

i 

a 

* 

couple of times, and I called to her. 


* 


May I go on? | 


• 

Q 

Yes, ma'am. 

j 


• 

A 

And I said, "Carrie, what is wrong?" She said to me — 



JES 

. DWYER: Excuse me. Your Honor. May ve come to the bench? 



I 

(At the bench:) 



MR. 

DWYER: I am going to object to any testimony as to conversations 

i 



until they have established that the defendant was present. Otherwise it is 

k* 

hearsay. 

l 

I 

i 

i 



1 

THE COURT: I sustain the objection. 


• 

• 

i 

(in open court:) 

i 




BY MR. FENNELL: j 

i 


K 

Q 

! 

Nov, after you heard these things, what did you do? 

i 


» 

► 

A 

I 

Well, I ran downstairs to the child. 



Q 

Did you go down immediately? 


► 

A 

Yes I did. 


¥ 

Q 

When you vent down there did you find anyone else besides 

(17) 

• 

Carrie Belle Cummings? 

i 


► 

A 

Yes, I found Fountain lying on his back with his hand across his 


» 

stomach. 

i 

i 


>■ 

Q 

Where was he? 

i 



THE COURT: What did you say? 


► 

THE WITNESS: Stomach. He was in the middle room. 


¥ 

- 

THE COURT: Who was it? 


► 

THE WITNESS: Who was it, sir? Charles Fountain. j 

j 


• * 

THE COURT: Laying in the middle roam on his back? 


k 


! 

i 

i 

j 
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THE WITNESS: Yos, sir, with his hand across — (17) 

BY *fU FENNELL: 

Q Whore was that in relation to where Carrie Belle was? 

A Carrie Belle was in the room adjoining his, in that room. 

Q Is that room separated by curtains? 

A Well, yes, there are curtains. There isn't a door. There are curtains. 

Q What did you do or what was said at that time and place? 

A Well, the child was crying so hard, and I ran in there and I grabbed 

her and I said, "Carrie, what is wrong, what is wrong". 

Q What did she say? 

A She said — (18) 

Mr-3. DWYER: Excuse me. Your Honor. IMay we ccme to the bench again? 

(At the bench:) 

MRS. DWYER: I am going to object to this on two grounds. Your Honor. 

First of all, it is of course objectionable with the defendant not present. 

It is hearsay. 

THE COURT: Exception to the hearsay rule, isn’t it? 

MJS. DWYER: If Mr. Fennell is introducing it as part of the res gestae 
I am going to object to it on the ground that it seems to me that the child 
who is not qualified to testify under oath — 

THE COURT: That point was raised in another case prior to this one and 
the Court refused to allow the child to testify because she couldn’t qualify 
and understand an oath, but admitted the spontaneous statements. 

MR. FENNELL: The Wheeler case, Martin NcNamara — 

MRS. DWYER: I have heard of the case. I don’t remember that particular 

* *'int. 

THE COURT: There are two different situations where you have got a child 
in court attempting to qualify the child to take an oath, and a spontaneous 
explanation made at the time the crime was committed. I head the case. 

MRS. DWYER: I don’t remember that special point. 

THE COURT: Get it. I think that is what it says. (19) 

MRS. DWYER: It came out last summer. 

THE COURT: Sounds like my case. Is this my case, the Wheeler case? 

Here the girl refused to testify despite her earlier statement to the 
police and the grand jury. I am th-fniring of another case that I had reference 
to where the child could not qualify, and the argument was that if she could't 
qualify therefore her statement wasn't admissible. The Court has decided the 
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opposite. I remember it very well, I will have to overrule your objec- (19) 

i 

tion. 

MRS. IVYER: Very well. Your Honor. 

THE COURT: If you find any lav to the contrary — 

MRS* DWYIR: I Will let you know. 

(in open court:) j 

BY MR. FENNELL: 

i 

Q Nov, Miss Lomax, when you came into the room I believe you testified 
you asked Carrie Belle what was the matter? j 

i 

A Yes. 

! 

Q To the best of your recollection, what was her response? 

A She told me Fountain was bothering her. 

j 

Q What was her condition at that time? 

I 

j 

A Well, she was Just lying there crying. She was in a very (20) 

j 

i 

shocked condition. She was sitting up and half lying down on one elbow. I asked 
her what was wrong. She said, "He was in here pulling at my pants and trying to 
get my pants down." 

Q What happened? 

A I grabbed her up and I looked at him. I said, "You dirty scoundrel, 

| 

you should be dead." 

Q What did he say? j 

A "Don't believe anything Carrie tells you." That's what he said. 

i 

"Carrie is lying." 

Q What was his condition at that time? 

j 

A He was half drunk as usual. 

j 

Q What was the condition of his clothes at that time? 

A I couldn't say. I couldn't tell you. 

i 

THE COURT: What was the condition of Carrie's clothes, did you notice? 

THE WITNESS: Carrie's panties were very soiled in front, and they were 

i 

damp. Of course I took her upstairs and put her in my bed* 

i 

BY Ml. FENNELL: 

i 

i 

Q What did you do with Carrie? 

A I put her and her brother in her bed. 

I 

Q Then what did you do? 

A I vent outside to find her mother. Her mother was sitting outside, 

and I told her mother what happened, and her mother vent downstairs 

i 

to see Fountain. 

Ml FENNELL: I don't believe I have any further questions. 


( 21 ) 






ACHES HOPKINS (25) 

was recalled to the witness stand had, having been previously duly sworn, was 
examined and testified further as follows: 

DIRECT EXAMINATION (Resumed) 

BY MR. FENNELL: 

Q I believe you testified, Mrs. Hopkins, that you were seated out 
front when Miss Lomax came out, is that correct? 

A That is correct. 

Q Did she say scene thing to you? 

A Yes, sir. 

Q After she said sanething to you did you then go see Carrie Belle? 

A I went downstairs to see Fountain, and when I got into the kitchen 
Fountain had a pair of scissors drawn on me. I said to Fountain, I said, 
"Fountain, what did you do?" He had scissors drawn on me. He said, "I didn’t 
do it.” 

I left then, I went upstairs where my little girl and my little 

boy was. 

Q You mean Carrie Belle? 

L That is right. And I asked Carrie Belle what had happened, (26) 

and she told me. 

MiS. DWYER: Just a moment. 

BY ffi. FENNELL: 

Q How much time had elapsed between the time Miss Lomax came out 
and told you something to when you talked to Carrie Belle? 

A I would say about, it was about 15 minutes because I vent downstairs 
first to see him. I ran downstairs after him. Then I left and vent upstairs 
and woke, got my little girl up, and asked her what did he do, and she told me. 

Q Would you say that ves 15 minutes? 

A I am just saying — no, I wouldn't say it was 15 minutes. It wouldn't 
take me that long to get up3taixs. 

Q Then how long would you say it was? 

A I would say around about from five to seven minutes. 

MR. FENNELL: I submit that is close enough 

*©S. DWYER: It was long enough for the child to get to sleep. 

THE COURT: Long enough for the child to get to sleep? You contend she 
was asleep? 

MSS. DWYER: She said she woke her up. I assume she was asleep. 
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I think if the record la read back it will show that 


( 26 ) 


THE COURT: Read it back* 

THE REPORTER (reading): | (27) 

i 

"Answer: I would say about, it was about 15 minutes because I went 
downstairs first to see him. I ran downstairs after him; Then I left and 

vent upstairs and woke, got my little girl up, and asked her what did he 

j 

do, and she told me." 

i 

i 

BY m. PENNELL: 

J 

Q Did you have to awaken Carrie Belle? 

i 

A Carrie Belle va3 on Miss Minnie Lomax's cot. I got her up off the 

i 

cot. 1 said to Carrie, "Carrie, what did Fountain do?" That's when she told me. 

i 

Q Was she asleep? j 

A No, Carrie Belle was not asleep. 

i 

; 

Q And what did she tell you? 

i 

A She told me, she said, "Mama, Fountain tried to mess with me." 

I 

I asked her what did he try to do. She said, "mess with me." 

i 

1 don't know if the Court will allow me to tell what she said or not. 

I 

THE COURT: What did she say? j 


THE WITNESS: She said he tried to put his pee-pee into her pee-pee, and 
she told him to "get up off of me. Fountain. You know I am nothing but a 

i 

little girl.” She said at that time Miss Minnie Lomax hollered downstairs and 
asked her what was wrong with her, and she said Fountain jumped up. (28) 

i 

CROSS EXAMINATION 

j 

BY MR. DWYER: 

i 

Q Does Carrie ever vet her bed? (33) 

A Carrie? j 

Q Yes. 


A No, she do not. My little boy don't vet the bed. i 

REDIRECT EXAMINATION 


Q 


I 

BY m. FENNELL: 


i 

i 


When did you complain to the police about this? 


(36) 

(37) 


A The same day, the same day that I called up and told them what ha 

i 

v wee’ ring. 

i 

Ml. FENNELL: I have no further questions. 

(The witness Hopkins left the stand.) 

j 

! 

i 

j 

I 11 





SILVAN VOTER 


(37 


was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

BY m . FENNELL: 

Q Will you state your name and assignment please, sir? 

A My name is Sylvan Yuter, precinct detective attached to the Sex 
Squad, Metropolitan Police Department. 

Q Were you so assigned in July of this year? 

A I was, sir. 

Q In that month did you have occasion to arrest the defendant, 

Charles Fountain? 

A Yes, sir, I did. 

Q Where and when did you arrest Charles Fountain? 

A It was on the afternoon of July 6, 1955. The time was around 1:30 
or 2 o’clock in the afternoon. 

Q And where? 

A It was at the Rock Creek Bottling plant at Seventh and Indiana 
Avenue, Southwest. 

Q Where did you taka the defendant. Fountain, after you arrested him? 

A Transported the defendant to the office of the Sex Squad at Police 
Headquarters. 

Q Was that done immediately after he was arrested? 

A Yes. 

Q Did you then question the defendant Charles Fountain relative to 
the charges here today? 

A Yes, sir, I did. 

Q And that was in the presence of whom? 

A That was in the presence of Sergeant Charles A. Mackie, and Police¬ 
woman Irma Smith, I am pretty sure was there. 

Q How long a period of time did you question the defendant Fountain, 
approximately? 

A Oh, possibly an hour. 

Q Did he make a statement to you relative to these charges? 

A Yes, sir, he did. 

Q And was that statement reduced to writing? 

A Yes, sir, it was. 



MR. PENNELL: May I have this marked far identification? (38) 

I* 

(Statement made by defendant was marked Government's 

j 

Exhibit No. 1 far identification.) 

BY m. FENNELL: (39) 

i 

j 

Q Bow was this statement reduced to writing? Who typed it? 

A Policewoman Smith, Irma P. Smith. 

j 

Q That was all done in your presence? 

A Yes, sir, it was. 

Q Was the statement of the defendant freely and voluntarily given? 

i 

A It vas, sir. 

I 

i 

Q Were any threats of promises made in order to procure the statement? 
A No, sir. 

i 

Q Any force of any kind used to produce the statement from Charles 
Fountain? j 

l 

A Absolutely none, sir. ! 

i 

Q What were the mechanics of taking the statement down in writing, sir? 
A Be vas asked — he at first denied that he had done this alleged act. 

j 

And then he vas asked if he cared to tell his version of the story as it 
happened. He said yes, he wanted to. We told him he didn't have to. 

i 

Q Was it question and answer, or did he make a statement? 

i 

l 

i 

A No, it vas a volunteered statement. Be made a narrated statement. 

0 Was the statement taken in shorthand or vas it taken directly (40) 

I 

on the typewriter? j 

j 

A Directly on the typewriter. 

i 

Q I will show you what has been marked for identification as Govern- 

| 

meat's Exhibit No. 1 and I will ask you if you can identify the signature of 
Sylvan Yuter which appears at the bottom of the page? 

i 

A I do, sir. 

7 j 

i 

Q Whose signature is that? 

i 

A That is mine, sir. 

i 

Q When did you place that signature on Government's Exhibit No. 1 for 
identification? i 

I 

I 

A On the afternoon of July 6th. 

Q I will show you the signature which appears above that of Sylvan 

j 

Yuter, "Charles Fountain." I will ask you if you can identify that signature? 

| 

A Yes, sir. He signed this in my presence. 

Q whop you say "he" who are you referring to? 



A Charles Fountain. 


( 40 ) 


Q Before he signed this statement was it read to him, or did he 
read it? 

A He read it, sir. 

Q Vas he then requested to sign the statement? 

A That’s right, sir. 

Ml. FENNELL: If Your Honor please, I will offer in evidence Govern- (41) 
menVs Exhibit No. 1. 

MRS. DWYER: May it please the Court, I have a few preliminary questions 
which I would like to ask before it is admitted into evidence. 

THE COURT: Very well. 

BY MIS. DWYER: 

Q Sergeant Yuter, was there any discussion with Fountain as to whether 
or not the complaining witness wished to prosecute on this matter before the 
statement was signed? 

Ml. FENNELL: I object. 

THE COURT: Sustained. 

Do you want to see it, Mrs. Dwyer? 

MRS. DWYER: I hove seen it. 

THE COURT: Go ahead. 

MIS. DWYER: May it please the Court, as to my last question I vas 
attempting to find out whether or not any promises had been made. 

THE COURT: Promises by whom? 

MIS. DWYER: By either the police or the prosecuting witness before the 
statement was taken. That vas the purpose. 

THE COURT: Ask him if there were any promises made to the defendant. 

BY MIS. DWYER: 

Q Sergeant Yuter, did you or anyone in your presence indicate (42) 
to the defendant that this could be straightened out? 

THE COURT: If what? 

BY Ml. DWYER: 

Q If the statement vas taken and the story vas gotten down. 

A Not to my knowledge, Mrs. Dwyer. 

Q Was there anything said to him to the effect by you or anyone in 
your presence while this statement vas being prepared or before the statement 
vas given to the effect that it was 19 to the girl's mother, and she might 
not have him prosecuted? 
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A I recall this conversation. In the office he said, "I thought (42) 

! 

this vas all going to be straightened out." 

I said, "Straightened out? What do you mean?” 

i 

fie said, "I thought maybe they were going to drop this case." 

j 

I said, n I have no knowledge of that." 

i 

Ve tried to get the complainant in that afternoon and take him over 

to court. We were unable to get the complainant that afternoon. So I said 

j 

that I had no previous knowledge of it. What he tried to get out of me was 

j 

that he thought this thing had been taken care of by the complainant to the 

effect that she wasn't going to prosecute, not the police. ! 

| 

Q I see. Now, sir, you say that he at first denied that he had (43) 
bothered the girl, is that correct? 

i 

A Yes, he did. 

j 

Q Now, I think you also said you asked him to give you his version of 
what happened, is that correct? 

I 

A Well, after questioning him for a while he later admitted certain 
things that at first he had denied. 

Q Was there a time as you have testified that he was asked to give 
his version? j 

i 

A Yes, there was. 

i 

Q And is that what is represented in this statement? 

A Yes. i 

Q In other words, that came at seme period of time after he had made 

i 

! 

these denials that he had bothered the child, is that correct, sir? 

A Be first told me that he didn't bother the child. Be later changed 

| 

his version, and shortly thereafter he vas asked if he wanted to put on paper 
his version at what had transpired at premises 1328 Columbia Road. 

Q What is in that paper is the latest version, is that correct, sir? 

i 

A That vas the latest version that he gave the police, that's right. 

Q And what was after this period of questioning? ! 

A Short period. 

MRS. DWYER: That is all. 

MR. FENNELL: I offer it in evidence. (44) 

THE COURT: Very well. j 

(Government's Exhibit No. 1 for identification vas received 

i 

in evidence.) 

Ml. FENNELL: May I read it to the jury? 

j 

i 
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THE COURT: Yes. 


i 

(44) 

MR. FENNELL: Government Exhibit No. 1. 

Office of the Sex Squad, Metropolitan Police Department, Washington, D, C., 
Wednesday, July 6, 1955, 3:25 P.M. 

"To: Charles Fountain, colored, 27 years, of 1428 Clifton Street, 
Northwest, Apartment 5-3. 

"By: Detective Charles A. Mackie and Precinct Detective Sylvan Yuter, 
who have identified themselves to the defendant as officers of the 
Metropolitan Police Department, District of Columbia. 

"Fountain, you are being held on the complaint of Carrie Belle 
Cummings, colored, 6 years of 1328 Columbia Road, Northwest (basement) 
who alleges that about 2 A. M. June 18, 1955, while in her home, you did 
assault with the intent to have carnal knowledge of her. 

"You are requested to make a statement of any facts known to you in 
connection with this case. However, you are first advised that you are 
not compelled to make a statement, are not promised any favor or 
consideration for making one and do so of your own free will. If (45) 
necessary, the statement you make will be used for or against you in 
court at your trial. Having been so advised, do you wish to make a 
statement?" 

Reply by Charles Fountain: "Yes, I'll make one." 

Statement: 

"Around about the middle of June, 1955, I was out of steady work 
and I asked Agnes to let me stay there with her until I could get seme 
steady work. She told me that I could stay and nights I slept on the 
couch in the middle room. It was in the basement and she had the rooms 
divided off with curtains. 

"I don’t know what date if was but it was about 3 weeks or a month 
ago. I was drinking. That night I was drinking vine and a little whiskey. 

I was on the couch, sleeping. I go to the front door and she (Agnes) 
and some other people were setting out on the front. She told me to 
go back downstairs and lie down because I was drunk. I vent back down¬ 
stairs and I went lied crossways Agnes 1 bed. Agnes’ daughter, Carrie 
Belle, was in the bed but she had just got in the bed; she was not 
sound sleep. 

"I was more drunk than I was anything else. I rolled over on Carrie 
Belle and attempt with both hands to pull down her panties - and that’s 
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when she said, ‘Fountain, move, 1 I got up and went hack In my roan. (45) 

I 

After she said that, I realized what I was doing. A lady case down (46) 

j 

to the hall and asked Carrie what was the matter and said, ‘Did Fountain 
bother you?* and Carrie said, ‘Yes.* 

"I had on all my clothes and when I tried to gull down the girl’s 
panties, my pants were not opened and my private was not out. 

"I can read and write. I have read this statement and it is all 
true." 

I 

Signed: "Charles Fountain" 

i 

(Charles Fountain) j 

i 

Witnessed; 

i 

" Syire.. Yuter" j 

"Charles A. Mackie" ! 

" i 

i 

"Typed by: Probationary Detective I. P. Smith, 3:45 P.M." 

MR. FENNELL: The Governments rests. Your Honor. 

A Yes, he was, Mrs. Dwyer. j (47) 

{ 

^ Do you know whether or not the child was sent to the hospital for an 

i 

examination? 

A I personally? 

MR. FENNELL: I object. Your Honor. 

_ i 

THE COURT: I will let it in. 

Was the child sent to the hospital? , 

THE WITNESS: Yes, sir, she was transported by myself. 

I 

BY MRS. DWOR: 

Q When was that, sir? 

* i 

i 

A It was on the morning of June 18th whenl received the original 

i 

report. 

Q The same morning? j 

i 

A The incident is alleged to have occurred, that is right. 

i 

Q Nov, sir, when did you respond to the call? 

A Shortly after 3 a. m., about 3:15 a. m. on the morning of June 18th, 

I responded to Freedmens Hospital. 

! 

Q You went to Freedmans? 

A That’s right. j 

i 

Q Did you at any time during the mornings hours of the 18th, Sergeant, 

did you go up to the Columbia Road address? j 

! 

A Yes, I did later. 

Q While you were there did you have any conversation with anyone? (48) 


I 
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A 


With whom? 


(43) 


Q, With anyone? 

A No, the only — 

Q, That is, Mrs. Lomax? 

A No, the only conversation I had with the parties at the hospital, 
Mrs. Lomax, the complainant, and the complaint's mother. 

MBS. DWYER: While ve are up here I want to make a formal motion (50) 
for a verdict of acquittal, particularly on the first count. 

THE COURT: I can't do it. I' think a plea to the second count would he 
proper under those circumstances, hut his statement that he tried to pull her 
pants down is too damaging. 

MRS. DWYSR: While ve are here. Your Honor, for the record I would (53) 
like to move for a verdict of acquittal on both counts on the ground that 
since the child couldn't testify, there has been no direct evidence. 

THE COURT: That is already in. That is denied. 

CHARLES FOUNTAIN, 

the defendant, was called as a witness in his own behalf and, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

3Y MtS. DWYER: 

Q Mr. Fountain, keep your voice up. Speak loud enough so that I can 
hear you back here because it is very important that these two gentlemen (54) 
on the end can hear everything you say. Speak slowly enough so that we can 
all understand you. Try to ta lk about as I am talking now. Will you do that? 

A Yes. 

Q What is your name? 

A Charles Fountain. 

Q What is your present address? 

A 1428 Clifton Street. 

Q And are you at the moment incarcerated in the D. C. Jail? 

A I beg your pardon? 

0. Are you at the moment incarcerated at the D. C. Jail? 

A Yes. 

Q How long have you been there? 

A Every since July 7th. 

Q Now directing your attention to June 18th of this year, and June 
17th, were you living at 1328 Columbia Road. 
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(54) 


A That is right, 

! 

Q Nov you have heard the witnesses who have testified on the part of 
the Government, Mr. Fountain. Starting with that evening, tell these ladies 

i 

and gentlemen where you were and what you were doing and what happened, and 

make it brief except for the important things. j 

{ 

A On the night myself, Charles Fountain, was under the influence (55; 
of alcohol. At the time I vent upstairs and Carrie Belle's mother told me 
to go back down because I was drunk. I come back down stairis and 1 vent to 

i 

look for my vine bottle, and I looked everywhere and couldn't find it. I vent 

j 

to Carrie Belle's room, and when I. lies across* to look behind the bed to see 
*. '..sther I hid it behind the bed there, and that's vhere I live. I vas awoke 
by Carrie Belle and said, "Get up off here.” When I realized I vas on the 
wrong bed I got up and vent back in the room, with no mind to make no assault 

i 

I 

or no attempt upon her. 

And this landlady she come downstairs and asked Carrie Belle, said, 

i 

"What's wrong?" Well I couldn't hear what they said. Anyway, she rushed out 
by me and got Carrie Belle's mother. Carrie Belle's mother come back downstairs 


and she said, "Fountain, what did you do to Carrie Belle?" Before she let me 

i 

explain she picked up a stick and hit at me with a stick. I tried to explain, 
but she wouldn't let me explain, so 1 walks out the back door. I stayed back 
ten minutes. I vent back there so I could tell her what I know. She wouldn't 


give me a chance to explain, so I vent on to a friend of mine and stayed at a 
friend of mine and stayed there until they come down, until the officer ar¬ 
rested me and vas looking for me. I didn't know what 1 did nothing wrong. 

T '*y well me that they got me for pulling down the girl's pants. I told (56) 

them about a half hour that I couldn't doing anything at the time but they 


kept up asking and telling me and said that the girl said 


that 1 said, 1 


got tried of — I told them that 1 did. Down in my heart when I got up I 

I 

i 

couldn't put my hands on toward the girl. I had all my clothes and everything. 
Q Were your clothes disarranged in any way? 

i 

A No, when she woke me up. I wasn't asleep across the bed. When I vas 

i 

i 

awakened, telling me to get off of her, I went back to my room. 

Q How long had you been living at this address? j 

i 

i 

A I have been living there off and on. She vas going with a fellow, 
Isaiah Mobeley, vas a friend of mine. So he left his wife and staying with 
her, and I come and started staying with her too. But he left her and went 

i 

i 

back with his wife, and I continued staying there. 
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Q Now, sir, had she left the children in your care? (56) 

A Yes. 

Q On any occasion? 

A She had been in some siciness in labor and she had to go to the 
hospital, she said, and I iept the kid for her. Sometimes she go out and 
stay all night I kept the kid, and the kid sleep with me off and on at the 
time that I was living there on the nights that she had company. 

Q Nov, sir, getting back again to the evening of the 17th, the (57) 
early morning of the 18th, at the time that you got up and sxarted out of 
the room, did you notice Carrie Belle f s clothes at all? 

A No, I didn’t, because I wasn't thinking of nothing like that at 
the tine. 

Q How much had you had to drink that day? 

A Well, I wouldn’t know because I had been drinking ever since that 
morning clean up to the night. 

Q Were you physically able to have done anything to Carrie Belle? 

A Not if I wanted to. 

Q What had you been drinking? 

A I had been drinking vine, a little whiskey, and beer. 

Q Vine, whiskey and beer? 

A Yes. 

MIS. DWYER: Your witness. 

CROSS EXAMINATION 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q. 

to do it? 


BY Ml. F 


plfU’IW 


You weren't physically able to pull down a little girl’s pants? 

I couldn't have recalled pulling down the pants. 

Answer my question. Were you physically able to do it? 

Not when I fell across the bed and I went to sleep. 

You got off the bed, didn’t you? (58) 

I had done slept that off. 

You had enough strength to stand up? 

That’s right. 

You had enough strength to pull down her pants? 

That was after she had woke me up. 

I don't care when. On that night didn't you have enough strength 
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A Not whan I fell across the bed. I was out. But I was avokened (58) 

by her tolling me to got back off of her. You know I bad slept that off. 

i 

Q When you foil across the bod what bod did you fall across? 

A I foil across her mother's bed. 

i 

Q And what time of day or night was that? 


A 

night. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

G 


She didn't have a clock in the house at that time. It was in the 


Approximately what time of day or night was that? 1 

i 

j 

About 10, 9 or 10. 

i 

And who was in the bed when you fell across the bed? 
When I woken up she and her brother was in the bed. 


Who was in the bed when you fell across it before 
I didn't notice. 


you woke up? 


BY'MR. FENNELL: • • j 

So you remember lying on the bed, don't you? 

i 

i 

Yes, I remember that. 

j 

And then when you lied down on the bed who was on the bed? 

Well, Carrie Belle and her brother. 

When you woke up what was the first thing you remember, the very 


(61) 


first thing? 

i 

j 

A When I woke up I was avokened by Carrie Belle telling me to get 
back off her. I was — ! 

Q Where were you? 

! 

A Laying across the bed. 

Q In the same place you were when you passed out? j 
A That's right. 

Q When you passed out then you were laying on top of Carrie Belle? 

A I don't know. I don't think so. When I lie down across the bed I 

I 

didn't think — I think during the time I was asleep I might have rolled 
up on her. 

I 

Q You ran out of there when the mother came down, didn't you? (66) 

A No. 

Q You didn't? 

| 

A When her mother come down and I couldn't explain to her and (67) 

j 

she picked up — I didn't notice what it was — and hit me once or twice, 

i 

I vent out the back. When I vent out the back to keep from arguing with her, 

f 

the landlady throw two bricks and started running behind me and started 
throwing bricks, so — 
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(67) 


Q You ran? 

A After they started throwing bricks. 

0 They didn’t catch you? 

A That is right. 

Q How far did you run? 

A I run about two blocks. 

Q This is a man who had just passed out from alcohol? 

A No. 

MRS. DWYER: I object to that. It Is argumentative. 

THE WITNESS: I had done slept that off. 

THE COURT: I sustain the objection. 

BY MR. FENNELL: 

Q You had what? 

A I had done slept that off. And when she awoke me and I come to myself 
and realize where I was and everything, I had done slept that off. 

Q You weren’t under the influence of alcohol? 

A Not after the time she woke me up. 

Q Not after the time she woke you up? 

BY 1®. FENNELL: (69) 

Q Now you were arrested on July 6th, weren’t you? 

A July 6th or 7 th; 

Q On that date you signed this statement, didn't you? 

A That is right. 

Q That is your signature, "Charles Fountain"? 

A That is right. 

Q Didn’t you tell the police officers verbally, and didn’t you sign 
this statement telling them that you pulled the little girl’s pants down? 

A The reason I told them that is because I told them I couldn’t recall 
doing anything of the kind. They kept asking me and telling that the girl 
arid I did, so to tell you the truth I got tried and just went along with them 
ana said yes, but deep down in my heart I couldn't recall doing it. 

Q Did they force you to do it? 

A No, they didn’t force me, just kept asking and telling me. 

Q Did they promise you would get off or anything like that for doing 

this? 

A They said something about the girl’s mother may not prosecute (70) 

r.e. 
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(73) 


Q Didn't you sign a statement, "X vent basic downstairs end X 

vent lied crossways Agnes' bed. Agnes' daughter, Carrie Belle, vas in the 

j 

bed but she just got in the bed; she was not sound sleep"? 

A Yes, X told them all of that to keep- them from asking any more 

i 

i 

questions. Keeps asking so many questions. 

Q She also asked you about whether Carrie Belle vas awake or asleep, 
is that right? 

i 

A I couldn't recall that. X know they was Just telling me, just saying, 

"Did you pull down Carrie Belle's pants?" X said X couldn't recall. Be said 

! 

she said I did. 

i 

THE COURT: They didn't ask you about whether she vas sleep or awake, 
did they? 

i 

THE WITNESS: Yes, I think they did ask something like that. 

THE COURT: And all you told them vas that she vas awake? 

_ i 

THE WITNESS: X vas telling them the truth in front. 

THE COURT: I said you said she vas awake, didn't you? j 

THE WITNESS: That's what I signed on the statement. 

i 

CHARLES FOUNTAIN, j (76) 

CROSS EXAMINATION (Resumed) 

BY Ml. FENNELL: 

i 

0 Are you the same Charles Fountain who, on January 4, 1948, in 
Birmingham, Alabama, vas convicted of grand larceny? 

i 

A Petit larceny. 

i 

Q Petit larceny? 

i 

A Yes. | (77) 

j 

Q You received a sentence of over a year in that case? 

i 

A A year on probation. 

Q Over a year, vas my question? 

A No. 

I 

Q You did receive a sentence over a year, didn't you? 

i 

i 

A X understood them to say a year on probation. 

I 

i 

Q A year and a day? 

A Yes. 

(Thereupon, at 10:45 o'clock a. m., the jury vas returned into the (93) 
jury box and the following proceedings were had in open court:) 

i 

THE DEPUTY CLERK: Madam Forewoman, has the jury agreed upon a verdict? 

THE FOREWOMAN: They have, sir. i 
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THE DEPUTY CLERK: What say you as to the defendant, Charles Fountain, (93) 
on the first count of the indictment? 

THE FOREWOMAN: Guilty. 

THE DEPUTY CLERK: Members of the jury, your forewoman says that you find 
the defendant, Charles Fountain, guilty on Count 1 of the indictment, and 
that is your verdict so say you each and all? 

(The jury indicated in the affirmative.) 

THE DEPUTY CLERIC: The jury is excused until 9:45 Monday morning to report 
to Courtroom 7 on the second floor. 

(Thereupon, at 10:55 o*clock a. m., the trial of the instant matter was 
concluded.) 

FILED IN OPEN COURT (94) 

JUL 26 1955 

HARRY M. HULL, Clerk 

The Grand Jury charges: 

On or about June 18, 1955, within the District of Colimbia, Charles 
Fountain made an assault upon Carrie Belle Cummings with intent to carnally 
know and abuse the said Carrie Belle Cummings, being a female child under the 
age of sixteen years, that is, of the age of six years. 

SECOND COUNT: 

On or about June 18, 1955, within the District of Columbia, Charles 
Fountain did take immoral, improper and indecent liberties with Carrie Belle 
Cummings, a female child under the age of sixteen years, that is, about six 
years of age, with intent of arousing, appealing to and gratifying the lust, 
passions and sexual desires of the said Charles Fountain. 

FILED (97) 

OCT 10 1955 

HARRY M. HULL, Clerk 

On this 7th day of October, 1955 came the attorney for the government and 
the defendant appeared in person and 1 by counsel, Jean Dwyer, 

It Is Adjudged that the defendant has been convicted upon his plea of 2 
Not Guilty and a verdict of Guilty of the offense of 

Assault with intent to commit Carnal Knowledge 

as charged 3 in Count One 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause tothe contrary 

being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 
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It Is Adjudged that the defendant is hereby coonitted to the custody (97) 

| 

of the Attorney General or his authorized representative for imprisonment 

i 

for a period of 4 

i 

Four (4) years to Twelve (12) years 

ttrU/MsMMJMtf | 

It Is Ordered that the Clerk deliver a certified copy of this judgment 

i 

and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

i 

/s/ Edvard M. Curran_, 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLTOIA 


United States District Judge, 

(98) 


UNITED STATES 
vs. 

Charles Fountain 


) 


Criminal No. 683-55 


FILED 
OCT 15 1955 

HARKY M. HULL, Clerk 

i 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 

I, Charles Fountain, being first duly sworn according to law, depose 

i 

and say that I am the in the above-entitled cause, and, in support of my 

application for leave to proceed in said cause without being required to 

i 

prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 

| 

i 

2. That because of my poverty I am unable to pay the costs of 
said suit or action. 


3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I 
or action. 


seek in said suit 


5. That the nature of my cause of action is briefly stated as 

i 

follows: 


/s/ Charles Fountain 

SUBSCRIBED and SWORN to before me this 13th day of October, 1955. 

/a/ Not Readable_ 


Notary Public, D. C. 

Let the applicant proceed on Appeal without prepayment of costs, and 
transcript to be furnished at expense of U.S. 

i 

i 

/s/ Curran 

TMC JUDGE raBD 

OCT 26 1955 

HARRY M. HULL, Clerk 
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NOTICE OF APPEAL, CRIMINAL 


( 99 ) 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


Charlag Fountain 


FILED 

Criminal No. 685-55 OCT 26 1955 

Harry M. HULL, Clerk 


NOTICE OF APPEAL 

Name and address of appellant—-Charles Fountain - 200 - 19th St. S.E. 


-iame and address of 


.'s attorney 


Offense—Assault with intent to commit Carnal Knowledge 

Concise statement of judgment or order, giving date, and any sentence 

Guilty—4 - 12 - years 10/7/55 

Name of institution where now confined, if not on hail 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 


10/13/55 

Date 


/a/ Charles Fountain 
Appellant 


Attorney for Appellant. 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FILED 

DEC 22 1955 


UNITED STATES OF AMERICA 


CHARLES FOUNTAIN, 


Defendant 


HARRY M. HULL, Clerk 


Criminal No. 685-55 


( 100 ) 


STIPULATION AS TO DESIGNATION OF RECORD 
Cooes now the United States by its attorney, the United States Attorney, 
and the attorney for defendant, and stipulate that the following shall be 
certified and transmitted to the United States Court of Appeals for the 
District of Columbia Circuit as the record in the instant case: 

1. Indictment filed July 26, 1955. 

2. Plea of Defendant. 

3. Verdict of the Jury filed September 16, 1955. 

4. Judgment and Commitment filed October 10, 1955. 

5. Notice of Appeal. 
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6. Transcript of tbs trial proceedings dated September 15, 16, 1955 . (100) 

j 

7. This stipulation of designation of record, 

/s/ Leo A. Ro ver j 
LEO A. rover; 

UKiSed States Attorney, 

i 

/s/ Lewis Carroll _ 

LEWIS CARROL; 

Assistant United States Attorney, 

/s/ Fred L. McIntyre _ 

ered l. McIntyre, 

Assistant United States Attorney, 
Attorneys for United States, 

/s/ Marshall P. Johnson _ 

MARSHALL P. JOHNSON 

i 

Attorney for defendant. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


FILED 


( 101 ) 


NO. 12,952 
Charles Fountain, 


Appellant, 


United States of America, 

Appellee. 


j JAN 31 1956 

: * 

- HARRY M. HULL, Cleric 

JANUARY TERM, 1956 

I 

Criminal No. 685-55 
UNITED STATES COURT OF APPEALS 
FOR THE 

i 

DISTRICT OF COLUMBIA CIRCUIT 


^ FILED JAN 30, 1956 

JOSEPH W. STEWART, CLERK 
Before: Edgarton, Chief Judge, in Chambers. 

! 

ORDER 

Upon consideration of appellant’s motion to docket the record in this 

i 

i 

Court, time therefor having expired, and it appearing that ho objections to 

j 

said motion have been filed, it is 

ORDERED that the time within which appellant may file the record on appeal 

I 

be, and it is hereby, extended to and including February 4, 1956. 

i 

Dated: January 30, 1956. 

A true copy. 

Test: JOSEPH W. STEWART, Clerk 
United States Court of Appeals 
for the District of Columbia Circuit, 




By: WILLIAM G. SECREST Deputy Clerk 
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I 
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triot of Solttahie oo6o (1951 ofl*)* tfcic on?t -e* juried* tioai 
sador title 26* united &****• fed* seeti or 6 tv* section 1291* 
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Appellant 


found jalltj of taunt ere In * two count 


in&letsont by * Jury in the Uni tod iteteo iXetrlot .ourt format 

rlstrict uf t olon^io < ;»a» a^ ) on trial of on ladle fca&at charging 

_ 1 

a violation of ;te 4iMtt of '-oln&bia code <l?$l ed*) Title 22# 
Action 5^i (J***2^ end violation of Title 22# Section 3>®1 it) 

{teat ko f tee first count emerged assault to sessnlt cor¬ 
nel ksosloden end t^e sconce count charged e violation of the 
so-called Miller Act# la ^eonectian sitfc the -osploint of Carrie 


^eiie Cupolas*# e feselo child of the 


of *ix /*o-e* Appellant 


see sentenced to * prison tom of four (4) years to too lire (12) 


!i years {«?»A«juo)• Span be*. eg collect os e sltness# u>« Court colon 

i 

found that trio oo^rlxdntnt vets i^coapotent to testify because of 
,ihor tender years and Inability to distinguish ri£hfc frou wrong# 
i| &ad Use child sos oaeueed (« r *&* £ )♦ Marled tuo -r iel too foot* 

‘I shoved tnstt 3n Jane It# 1955# the opponent *os a toying, at pro- 

1 , 

Witpp« 1326 Ool®*bia % o*d, JU *•# %««hl >gto&# £• C*» at an epertcent 


doaeo shore the cessplelaeat Used *ith her other (J*A 


■Jl>t 


that 


one appellant so* staying eith the cgBplairnat’e :*»tn<er la the 
i c s o pno at apartment because no s&s out of «©r* { J*i*Q )i that 


i caeooaat apartment because no as* out of «©r* ) i that the 

ij appellant sac intoxicated and hat been drinking all day {*• A, 

__ )i that the o»^UIalat f i ufrthcr nod told appellant to £.o 
into the huuee on uae night in quest ion r-eoauce ho sas being die* 
orderly# t*nt ainsle Hebeceo icasex# too Used directly above the 
oJ&Xld*o root hetrd the child eay# fountain# you leave am alone** 

U.A. 7 )l that she recognised the child** voice and aloe heard 

the child oall *&eao« %am, (;.a« / )* that Miss heesax 

roc downstairs t© toe child insedletely upon a*..Ftn. her oallo# 


roc downstairs tc toe child insedictely upon ao-Fic^ her oallo# 
that she found appellant in uae adjoining roan# erd uaj »n» foond 
the Child in bod crying end eefced her snot oae erem** The child 
told her *fce see 1 a am pulling et «y panto end trying to .*et 
sgr beads Coon* (J»A «lde Losses further testified that eno 

took the emld upstairs end put ter In bod end sent outside to 

q 

find the child*# sotcer* (f*i* ' u She «uild*s nether# Are* eg* 


She «ulld*o ur ther# m« eg* 




-3- 

i : 

an Hopkins She want to «h Fountain to ask hi* 

what aad happened# and tuea she inaedietely went upstairs to the 
child and Carrie folia told bar ^Fountain triad to aeea with. ae*9; 

ll \ $ \ 

(J«A * / l )* uni, >iapkiea further testified that the child told 
Fountain to "*Jet op off of ae# Fountain* iou &uew I a_-. nothing 
but a little sirl.* (J*A* // )* lotootlvo sylvan fa tor woo col ltd 
at the next gove ament witness and bo teatlfied t at the sppellaat 
woo arrested by tla on July c» 1955# id the district of Colawfcia# 


that 


ll that bo questioned appellant for about an hour* and that appellant 
||donlod the aata allog^ by the child (S.A.jJ), h. furtr^r ctefd 
it that appellant -ado a vol u ntarily statement at that Use that waa 

\U 

reduced to writing directly on a typewriter {J»A* / / )* Thereafter 
the statement of tne appellant waa admitted la evldenee and read 
to the .iury aa government's exhibit So« 1 (<)*A« /^ )* at thla paint $ 
the j"o»<rra:jat rested it 9 a case and appellant's oouasel wad# a 
motion for a verdict of sequlttal on both counts on the groand 


there had bean aa direct evidence* (J*A* 


i£>. 


The notion far a 


verdict of acquittal on both eounta 


denied* Subsequently the 


appellant took the stand ir his own behalf* 3e teatlfied that ha 

i 

was intoxicated at the tine the alleged act occurred# and that ha 

i 

went into the child*a row> to look for his wine battle} that ha 
feel across the bed while looking for his wine bottle and then ha 

i 

reallred where he waa when the child called to hi* ho iesredlately 


wont to his own room (j*a 




do further testified that his 


of the child for her nether* { j*a* ap T v 3e further testified 

i 

that he made the statement to the police to «eep than fro* aakls 
ao mj quMtioaa IJU. /?) *nj* that the ate tenant soda ta the 

police was njt true (J»A* /^ )* Appellant upon the vwrdlct of 

1 * 

guilty cf assault with Intent ta eoaanlt carnal knowledge waa tar 
tenoed by the ?wrt to a tors of four ( 4 ) ta twelve CIS) yean# 


:j clothes wore not disarranged} that he had boon living there far 

I 

sometime prior to the night in question and that ha often took cere 
of the child for her mother* (J« *^d/ I 3e further testified 


free which judgment and seatenee appellant brings this appeal* 









Tb« v.rsJIcfc of guilty U zwt supported by fttbtttnU&l 


a£**t*H±tj la sriiisas* or voluntary, spoatmaeoas s*als»mtlt>us 
of ?£* rietis of mxu«l »£3«uU t «*as jLs^sdistsly of lor tAs Aspp&d- 

t 

f | 

I lag »f «a mitla£ «tmI» «oi «Ail* tae dMlmat if still 

i 

tts* iaflttsas* tbt oe - amass of la* 6vo n .t« sao s>#rsrs fc&ae for 

l j 

reflation Ass simps*4* it ;s spirant Ay tAis coart’s dsolsloat 

t I 

la saasslsr »s« Salf4 stmt—» $$ >i«8» Apj»« £• c* 159* 2U F* 24 !?• 

•os aaafla a» ; «*n« 7 i o*a* aw. »* «• ux, 107 r. 24 


^usatly* sails susa »tst***at» si’s slmia*t^ctisl sir Ideas#* tAsy 


1 



apparentXy iu too b—a value* .wn?, bo fora 

i 

substantial valoa asa attach to a ig wrtaa twi oxelaMAtica* toor* 

i 

:u*t bo iadopsaeoat otridoac© of tbo hapooalag of too oxsltlag 
svoat or oaeooroaoo to ohioa too oaalao stloa rolstoe tad upon 
onieh It la basad* Xu oto«r oor<U# a spoata n ooa s oxclo^ation 1 a 

i 

zao absoaeo of iaOopoodoat svldoaao pointing to or shooing thm 

hajpoalAd of an stalling »mt f It not auhotaatiro orldonoo to 

j 

?«no too truth of to# foot* allesod. 

! 

In tola so* o» too proasoatrtx did out tostify bo log 
doelsred ias&cpotoat by too trial court (J»A* )♦ hor stothor, 

«ro* Airao* ;ppktas, ar.d « naighbor sro* :,oc 2 «sc« fcostifloO to too 
stabo-aata .-odo by tfeo child l^oodtotolj oftor aa allo gad HMil j 

assault (J* A, _)• ipjpolioat obj#ais<s to too addition la 

ovldoaao of tosao statosoais at tfco trial but tiwy voro ooormlod 
boaaoao too* apparently satlaflod taso roQuireoont* of atolsaibtl* 
Ity as m pootaaoooo axelanatioaa* Ssoosoor* it la obvious froa too 

| I 

raooru of t ha trial t tt gooorzuoat foilad to ^roduoo a 
solatium of orldoaa* pointing to too eaaolasioa af a trim or too 
aapyoalag of «a stalling orout or ooeurranao* So nodleol ovitfaaa# 

i 

0*0 latroduoad by too govoraaoat at «io trial* ?ao sppollaat baa 
seas is ton tlj doitlad any erlaiaal eodust si th too axosptton of 
his atatsnont to effloor tutor of too sox a$a*4 and at too trial 
&3?ollaat tostlfloO that this statoaont «aa a»t truo aid oaa nado 
only to stop too polleo offlaora qusstioulng* This >olAg too a*& 
total of too £ovorss3oat , s easo» appollaat aoetoada that It osa 
▼uloorablo to apgallaafs tlooly sotloa far ja dg sa ft i af ao*sltt*l 

i 

dith »aa daalad by too trial jadpa (;»! » )« tbs doaial af 

tola ootiw# tvtUaat atatoa la rooorolbla srror. 

j 

la support of too coatoatlaa toat, la too abaoaoo 

i 

of latfoooadoAt ovi donao of too oaaltla* emt or oeearroaso «m 
ohieh a apoo taaooaa axalaaatloa Is baao 4» a coaTlstlor, oil! aot 

j 

bo sustain#*# appollaot rolloa strongly and prlaarlly upon too 

i 

ssso of >-rooa vi« Jhifcod etotoo* &0 U# 3* App* s* c« 273, l5f 

* ! I . 

?• 24 15&« za too room ssso, tt&rt* too foots sro stailor to 



t..o#« in the instant cue* Ih&r* ' roan *as convicted of an asea 
or an Indecent nature upon the body of a feoale child of thtage 4 
ttree yeers* eight months* The trial juago ruled that the child 

I 

was incompetent to testify, but permitted the child*a mother over 
objection to relate what the child told the aether eaao fee hours 
after the alleged offense* In reversing Green's cosrvietion, this 
court held that wnat the child had told the nether a one several 
hours after the alleged offense did not qualify aa a spontaneous 
exclamation* and then in clear* concise language the court stated 
the rule which appellant urges as particularly applicable in the 
present cases 


*iiv»n If the child had been mentally disturbed when 
she told her story* the present case would not have 
been within the established doctrine of spontaneous 
statements, this exception to the hearsay rule has 
commonly boon applied only when there has been In¬ 
dependent evidence of an exciting event; testimony 
other than the hearsay statement has proved that a 
collision occurred* a shot was fired, or the like* 
and the hearsay has sorvsd only to identify the 
actors or to specify their conduct* If* for example 
there is no evidence of any assault except A*a tes¬ 
timony that 3 cried "smith shot at me"* we do not 
convict Smith of assault* however excited 3*s cry 
cry appears to have been* It ia not apparent that ; 
this principle should be ignored when the assault 
charged is an lndecsat one* * * * In the pre¬ 
sent ease the hearsqr evidence is ths only evidence 
that any assault took place"* 30 u* s* App* d» C* 
270, at pages 271 « d 272* 

*ig;r>ors* ia his study of evidence and particularly the subject of 

sponta n e o u s exclamations* emphasises the need for independent 

evidence of the exciting event which should eceon. any the hearsay 

statement, in following languages 

"If there ia no other evidence of an assault* or 
where there is merely evidence of intercourse but 
not necessarily against the woman*s consent* we are 
in truth eoutsitting error of accepting her statement 
as itself evidence of the very facta which should 
first b# otherwise shot n in order to ^eke the declar 
atloas spontaneous"* 6 aigsere, Evidence* section 
1751* page 175* 


"The act itself oust be first established before the 
illustrative declarations can be admitted"* 

20 American Jurisprudence (Evidence, sect* 666)p 556 
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Ia reviewing the mm faros jurisdictions othsr U 

S 

the District of Colusble research does not reveal nany cases •x- 

i 

actly la polat« the case Dicker m. state * 147 To** Carl** 5$8, 

183 S*S* 24 ^69s appcbra to ho la point* In the Dicker Ceme the 

\ 

defendant »as convicted of aggravated assault open a foaalo child 

Six years of ago* The child failed to testify being declared ua- 

I ' 

qualified, but her not her we* remitted to testify to the spon¬ 
taneous declarations of the child that the defend ant touched her 
la an Indecent manner* Defends*t denied any indecent aet with 
the child* The conviction was reversed on the ground that there 
was Insufficient evidence to sup^-ort aeosrletlcn and with respect 
to spontaneous declarations, the court stated! 

"There is nothing to shoo the ale treatment of this 
child, sacs aha pointed to her private parts m4 
was crying, no bruises shown, no disarranged eleth¬ 
ing, no disarrangement of appellant** clothing} and 
no overt set*" 


appellant contends that asstKlxtg arguendo* 
of the child's extra-judicial statements, acareful consideration 

j 

of all the surrounding circus* tenses shoes that they oo not sup¬ 
port the ehargee against the appellan t * For exarple the follow¬ 
ing should be conside r ed as conflict* In the testimony! (1) The 
whereabouts of the child and the appellant during the period ***** 

i v ; 

the child ceoplalned of an indecent assault and (2) the failure 
of the goversBeat to produce any testimony other than the child's 

1 

extra-judicial statements Which would warrant a finding that the 

! ^ 

appellant was pursuing a course of conduct inconsistent with a 

theory of innocence* (J*A* ) * it the time he wea arrested 

; } 

appellant was living three bl e ak s from * ere the alleged offense 
occurred, had nade no attempt to leave the District of Columbia 
(J* a*_} and, m his conversations with the police he denied 

1 

having asset Ited the child with the exception of the statement 

i 

1 

reduced to writing of which he denied as being true at the time 
of the trial* U*A* ) 

' I f 

It becomes apparent then that the surrounding 


substances fall to <£ive life and meaning te a hare allegation ef 


1 4 





a^aclfic conduct. Ail tot roaaol m io * o^k. i < 
ot an «xtvfe»«tt6iel*l a tateaont# -ado by a eJalfd 


diars® la t&o ? C7 * 


do*sod iaoo . ^a- 


taut to teatify, 


AppoUaa* ©entente tfaot 5» *M ooanrlotod on inaaf- 

• ! 

flclont oridenca, aad Invoke* tfco oowor of fchia court to roooroe 
tijo judgaeafc of aonvlotioa and ardor on try of a judgneat of ac- 


qaltfcal. 


HKmc*?wuar sh&ki? 


taraimll >*♦ Jotaaotir 
Attorney Appolmwo for Appollaafc 
X 5 U JU Stroot*^. »•• 
W*aMa<tet% £• C» 


I rwroby certify tnafc 2 ^raoaaily >cnr»tf a copy of tko 

aforogoing briof on tfto Uni tad statoo Attorney at t U offiool* ^ 
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QUESTIONS PRESENTED 

In a prosecution for assault with intent to commit rape, 
the prosecution introduced the spontaneous declarations 
of the six-year-old assaulted child in which she stated that 
appellant had tried to mess with her, and had tried to place 
his privates in her privates. These statements were made 
immediately after the crime had been committed -while the 
little girl was still in a shocked and tearful condition. In 
addition the prosecution introduced the testimony of a wit¬ 
ness who overheard the cries and entreaties of the victim 
while the crime was taking place, and also introduced the 
signed confession of appellant in which he admitted at¬ 
tempting to pull the little girl’s pants down. 

The following questions, in the opinion of the appellee, 
are presented: 

1. Were the child’s statements properly admitted as 
spontaneous declarations. 

2. Is the verdict supported by substantial evidence. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xo. 12,952 

Charles Fountain, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On July 26, 1955, a two count indictment was returned 
charging appellant in Count One with assault with intent 
to carnally know Carrie Belle Cummings, a female under the 
age of sixteen years, in violation of District of Columbia 
Code (1951), §22-501, and in Count Two with taking in¬ 
decent liberties with the same child in violation of District 
of Columbia Code (1951), § 22-3501a (R. 94). A plea of not 
guilty was entered on July 29, 1955 (R. 95). At the close 
of the trial mutually exclusive instructions were given the 
jury allowing a verdict of guilty on only either one of the 
two counts (R. 90). A verdict of guilty on Count One was 
returned on September 16, 1955 (R. 96), and on October 7, 
1955, appellant was sentenced to serve from four to twelve 
years imprisonment (R. 97). This appeal followed. 

Carrie Belle Cummings took the witness stand but after 
several questions the Court ruled that she could not be 
qualified as a witness (R. 9). Mrs. Agnes Hopkins testified 
that she was the mother of Carrie Belle Cummings and that 


(l) 
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her daughter was six years old on June 18, 1955, the date 
of the crime. Mrs. Hopkins said that the appellant was 
living with her in June, 1955, and was present at her house 
on June 18, 1955. He slept on a couch in Mrs. Hopkins’ 
bedroom which room was separated by curtains from the 
part of the room Mrs. Hopkins and her children used 
(R. 11). She said she put Carrie to bed between 9 and 9:30 
on the evening of June 17, 1955 (R. 10-11). The prosecu¬ 
tion temporarily excused Mrs. Hopkins at this point, and 
called Miss Minnie Rebecca Lomax in order to “establish 
the corpus” (R. 13). Miss Lomax testified that she lived 
in the apartment directly over Mrs. Hopkins’ at 1328 
Columbia Road, X. W., Washington, D. C. She said that 
at about 12:30 or 1:00 a. m. on June 18, 1955 she was sitting 
by her bedroom window putting her hair up for the night. 
The evening was warm and her window was open. She 
heard Carrie, whom she knew and whose voice she recog¬ 
nized, say (R. 15), “Fountain, you leave me alone”. Carrie 
also kept calling, “Mama, Mama.” Miss Lomax called 
down to her and immediately ran downstairs and found 
Carrie (R. 17), “crying so hard” and saw appellant lying 
on his back in the other part of the room. She asked Carrie 
what was wrong. At this point appellant objected to the 
admission of Carrie’s statements as hearsay, since the child 
was disqualified as a witness due to her age. The objection 
was overruled and the Court allowed the testimony as being 
a spontaneous declaration (R. 18). Miss Lomax then con¬ 
tinued by saying that Carrie told her (R. 20), “He was in 
here pulling at my pants and trying to get my pants down.” 
She said Carrie was in a very shocked condition and was 
crying. Her pants were very soiled and were damp. Miss 
Lomax said to appellant (R. 20) “You dirty scoundrel, you 
should be dead” to which he replied, “Don’t believe any¬ 
thing Carrie tells vou, Carrie is lving.” She took the child 
up to her own apartment where she put her to bed and then 
went to find Mrs. Hopkins. 

Mrs. Hopkins was recalled and testified that she was 
seated out in front of the apartment building when Miss 
Lomax came out and told her something. She ran inside 
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and upon finding appellant in the kitchen asked him what 
he had done, to which he replied (R. 25), “I didn't do it”. 
Mrs. Hopkins then ran upstairs and asked her daughter 
wdiat had happened. This was 5 to 7 minutes after she first 
learned of the assault from Miss Lomax (R. 26). Carrie 
said (R. 27), “Mama, Fountain tried to mess with me.” 
She also told her mother that appellant had “tried to put 
his pee-pee into her pee-pee” and she told appellant to 
“get up off of me, Fountain. You know I am nothing but 
a little girl.” Carrie told her mother that when Miss 
Lomax had called down to her, appellant had jumped up 
(R. 2S). Mrs. Hopkins said that when she put Carrie to 
bed that night she was only wearing a pair of pants. She 
also said Carrie does not wet her bed (R. 33). 

Detective Yuter, Sex Squad, Metropolitan Police Depart¬ 
ment, testified that he arrested appellant on July 6, 1955, 
and took him back to headquarters for questioning. The 
questioning lasted (R. 38) “possibly an hour” and was in 
the presence of Sergeant Mackie and Policewoman Smith. 
He said appellant made a statement which was simultane¬ 
ously reduced to writing on a typewriter by Policewoman 
Smith. No threats, promises, or force were used to obtain 
the statement, and appellant was told he did not have to 
make a statement if he did not want to make one. Appel¬ 
lant read the statement before he signed it (R. 39-40). The 
statement was introduced into evidence (R. 44) and was 
read to the jury (R. 44-46). In this statement appellant 
admitted that on the evening in question he went into the 
bedroom where Carrie was and he lay down on the bed. He 
said that Carrie had just gotten into bed and was not asleep. 
He (R. 45) “. . . rolled over on Carrie Belle and attempted 
with both hands to pull down her panties—and that's when 
she said, ‘Fountain, move.’ I got up and went back in my 
room.” On cross-examination Detective Yuter said he 
transported the child to the hospital at about 3:00 a. m. on 
the morning of June 18, 1955, together with her mother and 
Miss Lomax (R. 47). The government closed its case with 
the testimony of Detective Yuter. 

After the government had presented all of its evidence 
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appellant made a motion for a verdict of acquittal which 
was denied (R. 50). Appellant testified that he was under 
the influence of alcohol on the evening in question. He said 
he had gone into Carrie’s room to look for his wine bottle 
and (R. 55) “. . . I lies across to look behind the bed to see 
whether I hid it behind the bed there, and that’s where I 
live. I was awoke by Carrie Belle and said, ‘Get up off 
here.’ When I realized I was on the wrong bed I got up 
and went back in the room, with no mind to make no assault 
or no attempt upon her.” He said that Mrs. Hopkins hit 
him with a stick and would not let him explain, so he left 
and stayed with a friend until the police arrested him. He 
testified that when he was questioned by the police he told 
them for about a half hour that he did not do anything to 
Carrie, but then he got tired and told them that he had done 
it (R. 56). Appellant said that he had done a lot of drink¬ 
ing that day and was not physically able to do anything to 
Carrie even if he had so wanted. 

On cross-examination appellant said he could not remem¬ 
ber pulling Carrie’s pants down (R. 62). Although he was 
drunk when he lay down on the bed and physically unable 
to pull Carrie’s pants down, appellant said that when he 
was awakened by Carrie (R. 67) “I had done slept that off” 
and was able to get up and run two blocks when chased by 
Mrs. Hopkins. He signed the confession he gave the police 
because (R. 69) “. . . to tell you the truth I got tired and 
just went along with them and said yes, but deep down 
inside in my heart I couldn’t recall doing it.” Appellant 
admitted that he had been convicted of larceny in 1948 and 
had received a sentence of a year and a day (R. 77). There 
were no motions made at the close of the case for the 
defense. 

STATUTES INVOLVED 

District of Columbia Code (1951), $22-501 provides in 
part: 

Every person convicted of any assault with intent to 
. . . commit rape . . . shall be sentenced to imprison¬ 
ment for not more than fifteen years. 
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SUMMARY OF ARGUMENT 

The assaulted child’s spontaneous declarations were 
properly admitted, after it was shown that they were made, 
in one instance, seconds after the crime, and in the other 
instance, wdthin five to seven minutes after the crime. These 
declarations, together with the testimony of a witness who 
overheard the crime being committed, and the confession 
of appellant, constituted ample evidence of guilt and the 
Court properly overruled appellant’s motion for judgment 
of acquittal. 

ARGUMENT 

I 

The Child’s Statements Were Properly Admitted as 
Spontaneous Declarations 

When a person makes a statement immediately after an 
assault or accident such statement will be admitted into 
evidence as an exception to the hearsay rule. 

“The declarations, however, to be admissible, must 
be the natural emanation or promptings of the act or 
occurrence in question, and although not exactly con¬ 
current in point of time, yet if they were voluntary and 
spontaneously made, and so nearly contemporaneous 
as to be in the presence of the transaction which they 
illustrate and explain, and were made under such cir¬ 
cumstances as reasonably to exclude the idea of design 
or deliberation, such declarations are admissible as 
part of the res gestae .’’ Washington an/I Georgetown 
Railroad Co. v. McLean. 11 App. D. C. 220, 223 (1897). 

From this case two essential elements are required before 
a statement will be admitted as a spontaneous declaration: 
(1) spontaneity: (2) contemporaneity. In Metropolitan 
Railroad Co. \\ Collins. 1 App. D. C. 383 (1893) this Court 
in reversing the case because hearsay evidence had been 
wrongfully admitted, said 1 App. D. 0. at 389: 

“. . . it is clear that what he said, though near in 
point of time, was narrative only of a past transaction. 
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It was not a spontaneous outburst incident to the oc¬ 
currence or illustrative of any part of it.” 

Since the element of spontaneity was lacking, even though 
contemporaneous, the statements were rejected. 

Another element that some cases seem to require is that 
there be independent evidence of an exciting event or occur¬ 
rence before the declarations are admitted. See Brown v. 
United States, 80 U.S. App. D. C. 270, 272, 152 F. 2d 138 
(1945); Wigmore, Evidence, § 1761. The situations in which 
there is no evidence, other than the declarations, that an 
accident occurred or an assault took place are very few, 
because it is seldom that an accident or an assault does not 
leave its marks. In Insurance Co. v. Mosley , 8 Wall. 397 
(1869), the Supreme Court dealt with this problem. In 
that case one of the issues was whether the assured had lost 
his life by accident. There were no witnesses to the alleged 
accident. The court held that the declarations by the as¬ 
sured shortly after the alleged accident that he had just 
fallen downstairs and almost killed himself were admis¬ 
sible. The court pointed out that at the time that the 
declarant made the statements he was in great pain, his 
voice trembled, and he appeared to be faint. Thus the 
startling occurrence, the fall, was allowed to be shown by 
the condition of the declarant. 

Another case echoing this view is Collins v. Equitable Life 
Ins. Co., 122 W. Va. 171, 8 S. E. 2d 825. 826 (1940) where 
the question was whether assured had sustained an acci¬ 
dental injury. The challenged hearsay statement offered 
to prove that there was an accident was that the assured 
upon entering his place of employment one morning said 
that he had slipped on the icy pavement and fallen. In 
declaring the statement admissible the court said: 

“We are aware that a number of authorities have 
said that there must be a ‘main or principal fact’, which 
the declaration illustrates. . . . Some authorities go 
further, saying ‘The act itself must be first established 
before the illustrative declarations can be admitted.’ 
20 Am. Juris., Evidence, § 666. . . . Mr. Wigmore says 
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these limitations are ‘spurious’, having been borrowed 
from what he terms ‘the verbal act doctrine,’ and hav¬ 
ing no proper place in the doctrine of res gestae. He 
further says that expressions such as those above are 
‘frequent enough’, but that there seems to be no ruling 
in the United States turning directly upon such ‘sup¬ 
posed limitation.’ Wigmore, Evidence, 2d Ed. § 1752. 
Whether or not his criticism is well taken, there is un¬ 
questionably much confusion on the subject of res 
gestae. Jones, supra. This, however, seems settled: 
When a statement is wholly detached from the act it 
would explain, it is not admissible under either the 
verbal act or the res gestae doctrine; but when appear¬ 
ances indicate that one has suffered an injury, a state¬ 
ment by him if spontaneous and reasonably coincident 
with, and explanatory of, the occurrence, may be re¬ 
garded as a part of it, and be competent evidence under 
the res gestae doctrine.” 

Appellant (Br. 5-6) cites Brown v. United States, supra, 
and Wigmore § 1761 for the proposition that there must be 
independent evidence of an exciting event or occurrence. 
In Brown this Court was dealing with the admissibility of a 
child’s spontaneous declarations, the child not being com¬ 
petent to testify. This Court reversed the case since there 
was no spontaneity in the child’s statements, they were not 
contemporaneous, and the child was calm and unemotional 
when she made the questioned statements. The Court said, 
80 U. S. App. D. C. at 271: 

. . no case has been called to our attention in 
which the hearsav rule has been relaxed to admit a calm 

V 

and uncomplaining child’s story of past events.” 

After rejecting the spontaneous declarations on these 
grounds the Court went on to say: 

“... This exception to the hearsay rule has common¬ 
ly been applied only when there has been independent 
evidence of an exciting event. ... If, for example, 
there is no evidence of any assault except A’s testi- 


mony that B cried ‘Smith shot me’, we do not convict 
Smith of assault, however excited B’s cry appears to 
have been . . . 

... As we held in the Snowden and Beausoleil cases, 
if a child makes spontaneous statements they are ad¬ 
missible in evidence when a foundation is laid for 
them, and either the child’s condition or the child’s 
testimony may lay the foundation.” (Emphasis added). 

This Court has not had occasion to pass on this aspect of 
spontaneous declarations until the recent case of Jones v. 
United States, — U.S. App. D.C. —, — F. 2d — (No. 
12,929, decided March 1, 1956), where the defendant 
was charged under the Miller Act with taking indecent lib¬ 
erties with a minor. There were no eye-witnesses to the 
crime, and the acts—kissing and fondling—did not leave 
any marks. The only evidence of a crime was the child’s 
statement of what the defendant had done to her. After 
pointing out that when the child made the statement she 
was crying, this Court said that such statement to the 
mother was admissible as a spontaneous declaration. The 
case was reversed because there was not evidence “suffi¬ 
cient to prove beyond a reasonable doubt every element of 
the alleged offense . . .” Thus the ratio decidendi of 
Jones would seem to be that a child’s statement is admis¬ 
sible as a spontaneous declaration if her mental condition 
indicates that some event has just happened to her, but that 
such declaration standing alone is not sufficient to support 
a conviction. 

As noted above, appellant also cites Section 1761 of 
Wiginore for the proposition that there must be other evi¬ 
dence of an assault before the spontaneous declarations 
can be admitted. Section 1761 says in part: 

“ ... if we accept the complaint testimonily, do we 
not admit it in advance as evidence of these very cir¬ 
cumstances which should first be proved to make it 
admissible? 

The solution seems to be as follows: If there is no 
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other evidence of an assault, or where there is evidence 
merely of intercourse but not necessarily against the 
woman’s consent, we are in truth committing the error 
of accepting her statement as itself evidence of the 
very facts which should first be otherwise shown in or¬ 
der to make the declarations spontaneous. But if there 
is already other evidence of a violent assault, and the 
statement is useful as disclosing the identitv of the as- 
sailant or the further circumstances of the assault, we 
are not reasoning in a circle, and there is no objection 
of admitting the statement.” Emphasis added. 

Although the above quoted position is somewhat inconsist¬ 
ent with Sections 1752 and 1753 where Wigmore condemns, 
as “spurious” the limitation placed on spontaneous dec¬ 
larations by some courts that “the act itself must be first 
established before the illustrative declaration can be ad¬ 
mitted”, it is not inconsistent with the holdings of this 
court. The only question is what constitutes “other evi¬ 
dence”. No one would argue that a statement could be con¬ 
sidered a spontaneous declaration unless it first be shown 
to be spontaneous and contemporaneous. To possess these 
qualities it naturally follows that it must be shown that 
something unusual has just occurred in order to have a 
point of reference to which the words “spontaneous” and 
“contemporaneous” can refer. When a previously normal 
person is found in a shocked, dazed or tearful condition 
the inference naturally arises that something has just hap¬ 
pened. In other words the “other evidence” which Wig- 
more says is needed to show a startling event may be 
shown by the declarant’s emotional condition. A presump¬ 
tion that a startling event has occurred because the declar¬ 
ant is in fact startled would seem to be a logical presump¬ 
tion, e.g., there is a “rational connection between the fact 
proved and the ultimate fact presumed . . .” Tot v. 
United States , 319 U.S. 463, 467, (1943). 

A person’s own statements of his mental or physical con¬ 
dition are always admissible as an exception to the hearsay 
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rule. 1 As this Court said in Gutherie v. United States, 92 
U.S. App. D.C. 361, 365, 207 F. 2d 19 (1953): 

“. . . The woman’s utterance showed something 
physically painful or at least unpleasant was being 
done to her and indicated her revulsion or alarm. It 
was therefore admissible under an established excep¬ 
tion to the hearsay rule which admits statements of a 
person’s own mental or physical condition.” 

Such utterances are not admissible testimonily but merely 
to show the condition of the declarant. This same reason¬ 
ing can be applied in establishing the declarant’s mental 
condition prior to admitting his statement as a spontaneous 
declaration. However, the more direct, and it is submitted, 
sensible approach would seem to be to allow the declaration 
in if it is showm that the declarant is in pain, is shocked, 
dazed, or in a tearful condition when he makes his state¬ 
ment, “that is, whether it was made during a period of 
nervous stress and shock caused by physical violence when 
the victim is presumed to be incapable of artifice or pre¬ 
meditation to serve his own interests.” Gutherie v. United 
States, supra. 

In the case at bar appellant concedes (Br. 4) that the as¬ 
saulted child’s statements were properly admitted under 
the spontaneous declaration exception to the hearsay rule. 
However, he argues that there was no independent evidence 
of an exciting event or occurrence, and cites Broion v. 
United States, supra, for the proposition that in the absence 
of such proof a conviction will not be sustained (Br. 5). 
The Brown case held that the child's statements were not 
admissible as spontaneous declarations, and does not con¬ 
cern the question of the sufficiency of the evidence. 

Appellee agrees with appellant that the child’s state¬ 
ments were properly admitted. Miss Lomax testified that 
she heard the child, whose voice she recognized, cry out, 
“Fountain, you leave me alone”, and heard her call 
“Mama”. Miss Lomax’ recital of these statements was 


1 Wigmore, Evidence, §§ 1714 and 1730 (3d Ed. 1940). 
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clearly admissible as showing the child’s own mental and 
physical condition. Gutherie v. United States, supra; Wig- 
more, Evidence §§ 1714 and 1730. She immediately rushed 
down to the child’s room and found her in bed “crying so 
hard”, and saw appellant lying on his back in another part 
of the room. Then, seconds after the alleged crime, the 
child, still shocked and tearful, told Mrs. Lomax that ap¬ 
pellant was trying to pull her pants down. Within five to 
seven minutes after the assault the child’s mother asked 
her what had happened and was answered (R. 27), “Foun¬ 
tain tried to mess with me” he “tried to put his pee-pee 
into my pee-pee.” Thus there can be no question that such 
statements were spontaneous declarations and properly ad¬ 
mitted as such. As this Court said in Grant v. United 
States, 2S App. D.C. 169, 174 (1906), “The time at and the 
circumstances under which they were made reasonably in¬ 
dicate that they were spontaneous, and exclude the idea 
of deliberation.” 

II 

The Verdict Was Supported by Substantial Evidence 

The gist of appellant’s argument is that an accused can¬ 
not be convicted on an uncorroborated spontaneous decla¬ 
ration alone. In the recent case of Jones v. United States, 
supra, this Court drew an analogy between a spontaneous 
declaration and a confession and the corroboration needed 
to support either, citing Forte v. United States, 68 App. 
D.C. Ill, 94 F. 2d 236 (1937). In Forte the rule was estab¬ 
lished for this jurisdiction that the corpus delicti must be 
established by substantial evidence, independent of the 
accused’s extrajudicial statements, which tends to estab¬ 
lish the corpus. Subsequently, the Supreme Court modified 
this rule by saying in Opper v. United States, 348 U.S. 84, 93 
(1954), after referring to the Forte decision: 

“ . . . However, we think the better rule to be that 
the corroborative evidence need not be sufficient, inde¬ 
pendent of the statements, to establish the corpus de¬ 
licti. It is necessary, therefore, to require the Govern- 
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ment to introduce substantial independent evidence 
which would tend to establish the trustworthiness of the 
statement.” 

What evidence did the Government introduce that would 
tend to establish the trustworthiness of the statement? It 
was shown by uncontested evidence that the child called 
out telling aopellant to leave her alone. It was shown that 
appellant and the child were in the same room at the same 
time late at night. It was shown that the child’s panties 
were soiled and damp, and the mother testified that the lit¬ 
tle girl did not wet her pants. And, finally, it was shown 
that appellant admitted being on the bed with the young 
girl, and confessed that he did in fact try to pull her panties 
down. Thus her statements were corroborated as to time, 
place and circumstances. 

Appellant says (Br. 5) ‘‘No medical evidence was intro¬ 
duced by the Government at the trial”. Appellant was 
charged with the crime of assault with the intent to car¬ 
nally know the child, not with the consummated act. Had 
not Miss Lomax heard the poor child’s supplications to her 
ravisher and her cries of ‘‘Mama” and then rushed to her 
rescue, a rape would undoubtedly have been completed. 
But that is not our case. Here only the attempt is charged 
so the tell-tale traces of carnal knowledge were not present, 
nor had the assault advanced far enough to leave physical 
markings on the young girl. Medical testimony could have 
added nothing. 

Appellant seems to discount entirely his confession sim¬ 
ply because he repudiated it on the witness stand. The en¬ 
tire period of interrogation lasted about an hour (R. 38). 
Appellant said it lasted about half an hour (R. 36). His 
explanation to the jury concerning the confession was that 
he just got tired of the questioning and ‘‘told them I did it.” 
Would a grown man falsely confess to assaulting a girl of 
six in order to stop the questioning which took place in the 
middle of the afternoon and was of short duration merely 
to stop the questioning? Apparently the jury thought not. 

Appellant cites the fact (Br. 7), that he did not attempt 
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to leave the District of Columbia as an indication of his 
innocence. Officer Yuter testified that while questioning 
appellant the latter expressed the thought that the whole 
matter was going to be straightened out and that the child’s 
mother was not going to prosecute him. Thinking that 
nothing would he done, it is only natural that appellant not 
flee from the city, and his remaining here does not indicate 
innocence. 

There is a multitude of crimes involving the abuse of 
young girls. They invariably take place in secret. Many 
leave no physical or outward marks on the victim. Beauso- 
leil v. United States, 71 App. D. C. Ill, 107 F. 2d 292 (1939). 
But the mental havoc wrought on the juvenile mind is often 
of permanent duration. In such cases, when the child is 
too young to testify, her spontaneous declaration is the only 
proof of what happened. It is seldom that the prosecution 
is fortunate enough, as in this case, to have both the testi¬ 
mony of a witness who overheard the crime being com¬ 
mitted, and further to have the confession of the criminal. 
But lacking these extra bits of evidence, such a criminal is 
not to go unpunished for his acts merely because there is no 
direct evidence establishing the corpus delicti. This is not 
to say that the prosecution’s burden of proof is to be less¬ 
ened. The crime must always be proved beyond a rea¬ 
sonable doubt, but circumstantial evidence may be used in 
support of and in conjunction with the declaration to prove 
the corpus, just as it may be used to prove any other fact. 

Actually, the question of the sufficiency of the evidence is 
not properly before this Court. After the prosecution fin¬ 
ished its case appellant made a motion for a verdict of ac¬ 
quittal which was denied (R. 50). By then proceeding to 
introduce evidence in his own behalf appellant waived the 
right to insist upon this motion. Ladrey v. United States, 
81 U.S. App. D.C. 127, 155, F. 2d 417 (1946); Hall v. United 
States, 83 U.S. App. D.C. 166, 168 F. 2d 161 (1948). And, 
after introducing evidence in his own behalf and then fail¬ 
ing to renew the motion at the close of all the evidence, ap¬ 
pellant waived the benefit of the motion made at the close 
of the Government’s case. Ansley v. United States, 135 F. 



2d 207 (5th Cir. 1943); Mosca v. United States, 174 F. 2d 448 
(9th Cir. 1949). See also Rule 29 of the Federal Rules of 
Criminal Procedure, and Battle v. United States, 92 U.S. 
App. D.C. 220, 206 F. 2d 440 (1953). Thus appellant can¬ 
not now raise the issue of the sufficiency of the evidence, 
including the sufficiency of the corroborative evidence. As¬ 
suming that this issue will be considered by the court it is 
submitted that the criteria of the Curley case were amply 
met. Curley v. United States, 81 U.S. App. D.C. 389, 160 
F. 2d 229 (1947). 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Edward O. Fennell, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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